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The Constitution after the 8th

As we saw in Chapter 1, the 8th Amendment was and is a deliberate and 
extraordinary attempt to defend a conservative idea of the Constitution 
against the anticipated effects of social change. It was inserted to 
prevent the ordinary development of constitutional rights, specifically 
reproductive rights, within a ‘living’ constitutional text. Over time, this 
rot has taken hold at all levels of the constitutional law on abortion, 
producing a body of abortion law that is obstinately resistant to 
change. The stability of this constitutional order has meant the steady 
oppression of pregnant people. It is crucial that, in reforming that law, 
we abandon the damaging urge to seek ‘legal certainty’, essentially 
inherited from the Pro-Life Amendment Campaign, and reopen 
abortion law to our ordinary, if flawed, processes of constitutional 
interpretation. In this chapter, we set out an agenda for how that 
might be achieved.

Options for constitutional reform

The Joint Oireachtas Committee on the Eighth Amendment 
was established to consider the recommendations of the Citizens’ 
Assembly, and to advise the Oireachtas on constitutional and legislative 
abortion law reform. Like the Assembly, the Committee accepts that 
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constitutional space must be made to liberalise abortion law. The 
only way to do that is through a referendum,1 and voters must be 
presented with a simple proposition to which they can vote ‘yes’ or 
‘no’.2 The Committee has considered six options for constitutional 
reform. These are as follows:

1. Simple repeal of the 8th Amendment.
2. Simple repeal of the 8th Amendment, and publication of draft 

or outline legislation liberalising abortion access before the 
referendum. This legislation could not be passed until the 8th 
Amendment was repealed.

3. Replacing the 8th Amendment with a new constitutional 
provision setting out ‘grounds’ for abortion access (defined sets of 
circumstances in which a pregnant person would be entitled to 
access an abortion). 

4. Replacing the 8th Amendment with a provision entrenching 
new abortion legislation in the Constitution. The legislation, 
presumably, would set out new, more liberal, grounds for abortion 
access than are currently contained in the Protection of Life During 
Pregnancy Act 2013 (PLDPA).3 

5. Replacing the 8th Amendment with a provision setting out a new 
balance of constitutional rights as between the pregnant person and 
the foetus she is carrying (or amending the 8th to the same effect).4

1 Article 46.2, Constitution of Ireland.
2 The Constitution Review Group was of the view that a ‘preferendum’ (in 

which voters would indicate preferences between a range of options for 
constitutional reform) was not possible under the Constitution: The All-Party 
Oireachtas Committee on the Constitution, Report of the Constitution Review 
Group 1996 (1996), Item 7 considered in respect of Articles 46 and 47.

3 This was attempted in the 2002 abortion referendum; Morris and Ní 
Mhaoldomnaigh v Minister for Environment (unreported, High Court, 1 
February 1 2002).

4 See, for example, Gerard Whyte’s proposal that the 8th Amendment be 
retained in substance, but the word ‘equal’ removed, as reported in McGarry, 
Patsy ‘Repealing Eighth “Removes Constitutional Protection for Unborn”’, 
The Irish Times, 20 October 2017.
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6. A provision providing that the Oireachtas shall have the exclusive 
power to decide on the content of abortion legislation, and that 
this legislation shall not be subject to review by the courts.5

We argue that simple repeal of the 8th Amendment (option 1), whether 
or not legislation is published before the referendum (option 2), is the 
most sensible of these proposals. Option 2 could provide voters with 
a concrete indication of the legislation that would follow repeal, and 
thus help to inform the referendum campaign. However, the legislation 
actually passed might differ (in big or small ways) from the outline 
published before the referendum. In Chapters 3 and 4, we outline the 
shape that any such legislation should take. 

Options 3-6, however, are potentially very cumbersome: they 
are difficult to design and use, and might generate confusing and 
distracting debate during a referendum campaign. More importantly, 
they are, in our view, misguided attempts to address particular kinds 
of ‘legal uncertainty’ perceived to arise from simple repeal. The basic 
idea behind this invocation of ‘legal uncertainty’ is that, if the 8th 
Amendment is removed, the constitutional bedrock of our abortion 
law is gone. According to this position, after repeal we would move 
from an old legal position in which the limits of abortion law, however 
narrow and punitive, are perceived to be clearly defined into a new 
one in which they seem to be much less clear. For people who take 
this position, the key question seems to be ‘What would replace 
the 8th?’6 Without a specific constitutional provision on abortion, 
we would need to decide what the remainder of the Constitution 

5 It would be possible to provide explicitly for the Oireachtas to make law 
on abortion without immunising the legislation from constitutional review. 
However, that does not seem to be the Committee’s understanding. See Fiona 
de Londras, Opening Statement, evidence to Joint Committee on the Eighth 
Amendment to the Constitution, 27 September 2017 and the discussion of 
the Committee on options for constitutional change on 18 October 2017. 

6 The former Taoiseach, Enda Kenny, for example, said that he would not 
contemplate repeal of the 8th Amendment without knowing what might 
replace it: Newstalk radio interview, 11 September 2015.
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‘says’ about how abortion should be regulated. To be more precise, 
we would need to wait and see what the institutions empowered to 
interpret the Constitution—the Oireachtas and the courts—decide 
on what the remainder of the Constitution ‘says’ about how abortion 
should be regulated. There are two apparent concerns here. First, if 
the electorate voted to repeal the 8th Amendment, the Oireachtas 
might pass new abortion legislation that is more or less liberal than 
some voters are willing to accept. Second, if the electorate voted 
to repeal the 8th Amendment, the courts might strike down new 
abortion legislation because it is too liberal, or too conservative, to 
meet the demands of the altered constitutional text.7 Repeal of the 
8th Amendment seems to introduce a new measure of unpredictability 
into Irish abortion law. While we accept that these uncertainties may 
be sources of political concern, they are really very ordinary features 
of our constitutional system.

Everyday constitutional interpretation

The current debate about constitutional abortion law reform is, in 
some senses, a debate about text. Constitutions are written in broad, 
open-textured language. Every part of the constitutional text is capable 
of holding many meanings; reasonable people, and reasonable lawyers, 
may disagree about how text is to be interpreted.8 In interpreting a 
constitution, we do not have to remain within the ‘four corners’ of 
the document. Rather, we read the document in its societal context. 
So, established or accepted meanings of a constitutional right might 

7 This power is set out in Article 15.4, Constitution of Ireland.
8 A good example might be the constitutional text on marriage. Before 

2015, some people thought that the right to marry under the Constitution 
could apply to same-sex and opposite-sex couples. Others thought that the 
constitutional text would require an amendment to achieve this. The latter 
point of view won out, in the courts and in the Oireachtas, so that it was 
necessary to hold the marriage equality referendum: Zappone & Gilligan v 
Revenue Commissioners & Ors [2006] 2 IR 417; 34th Amendment to the 
Constitution Act 1935.
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evolve over time, as society changes. The Constitution is a living 
document.9 It cannot be ‘certain’, if by ‘certain’ we mean ‘having only 
one meaning for all time’. So, for example, even if we repealed the 
8th Amendment, we would not return to the constitutional abortion 
law as it was in 1982. The remainder of the Constitution would be 
interpreted taking into account relevant legal and social changes that 
have happened since then. The text has not remained static.

Understanding the unfixed or ‘indeterminate’ nature of constitutional 
provisions affects how we understand the role of text in the reform 
of our constitutional abortion law. Whatever change is made to the 
text of the Constitution through a referendum, we can only predict 
how it will be read in practice; we cannot tell for certain. That is true 
whether we repeal or replace the 8th Amendment. If, as discussed 
in the next section, we were to vote to insert new words into the 
Constitution according to Options 3, 4 or 5, those words might in the 
future be held to have a meaning that many of us did not expect or 
anticipate. We can also say, of course, that we can make good educated 
guesses about how even new constitutional arrangements could be 
interpreted, based on previous case law and patterns of interpretation. 
In Chapter 3, we do just that.

Under our constitutional system, we rely (sometimes gratefully and 
sometimes reluctantly) on state institutions to produce authoritative 
and reasonably settled interpretations of the constitutional text. In 
judicial terms, the Supreme Court, in particular, is the final decision 
maker on matters of constitutional interpretation.10 It interprets the 
Constitution in judgments responding to cases brought by individual 
litigants. We rely on it (and the Constitution empowers it)11 to decide, 
using established specialist techniques of legal interpretation, which 
of the possible meanings attributable to a section of constitutional 
text is most plausible and most authoritative. Often, aspects of the 
interpretation of a particular constitutional provision remain unclear 

9 Per Walsh J. in McGee v Attorney General [1974] IR 284.
10 Article 34.3.2, Article 34.5, Constitution of Ireland.
11 Articles 34-37, Constitution of Ireland.
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for years; for example, we discuss some unsettled aspects of the 8th 
Amendment in the next section. However, we generally expect 
that, over time, and with repeated cases, certain interpretations of 
constitutional provisions will become settled. 

In focusing on the judiciary, however, we often forget the Oireachtas’ 
fundamental role in interpreting the Constitution. Ordinarily, when 
the Oireachtas is considering new legislation, it decides for itself what 
restrictions the Constitution places on its actions and builds new 
legislation accordingly. The Attorney General, in particular, will advise 
the Government—which subsequently advises the Oireachtas—about 
whether a legislative proposal is vulnerable to later challenge in the 
courts.12 Usually, these processes provide enough certainty for law-
making purposes. In addition, as a matter of law, legislation enjoys a 
‘presumption of constitutionality’,13 and if nobody ever challenges it 
successfully in the courts, it remains securely in place, for good or ill. 
The courts generally assume that when the Oireachtas makes a law it 
respects its obligation to do so in a constitutionally compatible way.14 
Courts will be especially deferential to the Oireachtas’ decisions where 
it has legislated on an issue considered to be morally controversial.15 It 
is rare for legislation to be struck down as unconstitutional. Thus, 
the courts’ powers to interpret the Constitution have not usually 
impeded the work of the Oireachtas. Even on controversial issues, 
the legal order generally remains stable. If the Supreme Court 
interprets the Constitution in a way that the majority of people 
consider inappropriate, the Oireachtas can (and often does) offer 
voters the opportunity to reverse that interpretation by a ‘corrective 
referendum’.16 

12 Article 30.1, Constitution of Ireland.
13 People (AG) v O’Callaghan [1966] 1 IR 501; East Donegal Co-op Ltd v 

Attorney General [1970] 1 IR 317.
14 Article 15.4, Constitution of Ireland.
15 See generally Foley, Brian, Deference and the Presumption of Constitutionality 

(2008, IPA).
16 On ‘corrective’ referenda, see de Londras, Fiona, and Gwynn Morgan, 

David, ‘Constitutional Amendment in Ireland’, in Contiades, Xenephon (ed) 
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Abortion law as an exception to everyday constitutional interpretation

If we return to the six options for constitutional reform considered 
by the Joint Committee, we see that many of them are designed to 
intervene in this ordinary process of constitutional interpretation. Some 
are mechanical interventions, designed to guarantee ‘legal certainty’ 
by placing certain interpretations of the Constitution, and associated 
legislation, beyond bounds. Others are attempts to ‘constitutionalise’ 
abortion law; they aim to secure ‘legal certainty’ by continuing to 
regulate abortion in some detail in the constitutional text rather than 
in legislation alone.

Mechanical interventions

Options 2-5 are attempts to constrain the Oireachtas’ ordinary power 
to pass new abortion legislation after removal of the 8th Amendment. 
Although their content has not been spelled out, in principle, they 
could be read as attempts to ensure ‘legal certainty’ by setting firm 
boundaries to future abortion legislation. Option 2 is the least 
restrictive, since the Oireachtas cannot be compelled to pass any 
particular legislation, although political pressure might have that effect 
in practice. Options 3 and 5 are more restrictive still, since, depending 
on their content, they could prevent the Oireachtas from passing 
legislation providing for more extensive abortion access than was set 
out in the Constitution. Option 3 is more directive than option 5; 
it would set out specific grounds for accessing abortion, rather than 
broad principles for abortion regulation. Option 4 seems to bind the 
Oireachtas most tightly, since it would enshrine detailed abortion 
legislation in the Constitution that could not be amended, even for 
minor reasons, without a referendum. Options 3 and 5, however, also 
ensure that, in at least some circumstances, a referendum would be 
required to change new abortion law. It goes without saying, of course, 

Engineering Constitutional Change: A Comparative Perspective on Europe, 
Canada and the USA (2012, Routledge).
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that it is more difficult to change abortion law in a referendum than 
to amend simple legislation.

Option 6 is directed, not at controlling the Oireachtas, but at 
controlling the judiciary.17 It is a clear and very unusual effort to 
constrain the courts’ ordinary power to strike down future abortion 
legislation as unconstitutional if necessary.18 In principle, this provision 
could be read as protecting either liberal or conservative abortion 
legislation from undemocratic ‘judicial activism’—interpretations 
of the Constitution that go beyond the presumed preferences of 
the majority of voters. However, option 6 would immunise future 
abortion legislation from judicial examination in almost all cases. 
This is potentially a very conservative step because it would make 
it difficult, if not impossible, for individuals to challenge abortion 
legislation in the courts regardless of the extent of its incursion into 
their constitutional rights.19 

Although the 8th Amendment is different in shape from options 2-6, 
our experience of it should make us wary of any attempts to insulate 
abortion from the ordinary processes of constitutional interpretation. 
Constitutional development of Irish abortion law under the 8th 
Amendment long ago ground to a standstill. The Oireachtas has been 
unusually unwilling to assume that abortion legislation attracts the 
presumption of constitutionality or to propose legislation that runs 
even a minimal risk of unconstitutionality. Until the PLDPA, there 

17 As discussed further, options 3, 4 and 5 have significant impact on how 
a court would decide an abortion case after constitutional reform. For 
example, the judiciary would need to interpret the text of any constitutional 
amendments to decide what they mean in practice, and to determine whether 
any new abortion legislation is constitutional.

18 David Kenny, evidence to the Joint Committee on the Eighth Amendment 
to the Constitution, 27 September 2017. The judiciary is only excluded in 
this way in a small number of areas of law, for example, emergency powers 
legislation when the state is at war.

19 de Londras, Fiona, ‘An Abortion Law Immune from Constitutional Review?’, 
Human Rights in Ireland, 28 September 2017, available at http://
humanrights.ie/constitution-of-ireland/an-abortion-law-immune-from-
constitutional-review. 
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was no legislation explaining precisely when and how a woman could 
access abortion. The only abortion legislation in force for most of the 
life of the 8th Amendment—Offences against the Person Act 1861—
criminalised abortion. For 20 years, doctors and pregnant people, 
and their legal advisers, had to interpret and apply for themselves the 
bare constitutional abortion law, as contained in the X case,20 in the 
expectation that they were liable to imprisonment if they got it wrong. 
As Savita Halappanavar’s case demonstrated,21 this meant that abortion 
was inaccessible even in cases where it was arguably constitutional. 
Although the superior courts had asked the Oireachtas to pass abortion 
access legislation—to ‘legislate for X’—on numerous occasions,22 this 
did not happen until after the European Court of Human Rights in 
a case called A, B and C v Ireland found that the lack of legislation 
establishing a clear procedure for accessing lawful abortion was a 
breach of human rights.23 

This near-complete ‘chilling’ of legislative agency is especially 
dangerous because, even if the judiciary is willing to soften the 
Amendment’s edges, abortion can be particularly inaccessible to 
judicial innovation. Cases about the 8th Amendment have more 
often been brought at the instigation of the state, by service providers, 
or by anti-abortion campaigners, rather than by pregnant people 
themselves. People seeking abortion do not usually take cases to try 
to access abortion care unless they are restricted by their circumstances 
(for example, being in the care of the state). They have neither 
the resources nor the time, and they also are unlikely to want the 

20 Attorney General v X [1992] 1 IR 1.
21 HSE, Final Report: Investigation of Incident 50278 (2013), pp 5-6 and 71-

73, identifying the law as a causal factor in relation to her death. See also 
Peter Boylan, evidence to the Joint Committee on the Eighth Amendment 
to the Constitution, 18 October 2017.

22 See comments of McCarthy J. at 147 in Attorney General v X (see note 20); 
McCarthy J. in SPUC v Grogan [1989] IR 753, 770, and McKechnie J. in 
D (A Minor) v Judge Brennan, the HSE, Ireland, and the Attorney General 
(unreported, High Court, 9 May 2007).

23 A, B and C v Ireland [2011] 53 EHRR 13.
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publicity and distress that may come with litigation. In any event, the 
courts’ restrictive interpretations of the 8th Amendment have likely 
discouraged litigants from bringing constitutional cases at all. Crucially, 
until recently, no government has considered the possibility of coming 
to pregnant people’s aid, by taking up its ordinary responsibility to 
develop the Constitution by offering a referendum to liberalise Irish 
abortion law. We are not arguing that these roadblocks to constitutional 
interpretation were the necessary result of the 8th Amendment; rather, 
they have their roots in a variety of political strategies developed over 
three decades, too numerous and complex to examine here. Our point 
is that it would be foolhardy to formalise these damaging political 
habits, and directly enshrine them in constitutional text. 

Keeping abortion in the constitutional text

Some readers might argue that, if only we could select the perfect 
constitutional text to govern abortion, we might generate a new 
legal atmosphere in which the Oireachtas and the judiciary would 
be willing once more to develop constitutional abortion law within 
appropriate limits. They may be attracted to options 3, 4 and 5 for 
that reason. Options 3 and 4 suggest that the Constitution should 
effectively specify more or less detailed grounds for abortion access in 
the text. Option 5 preserves the idea, currently represented by the 8th 
Amendment, that the Constitution should contain a general express 
statement about how the rights of pregnant people should be limited 
or weighed against legal rights that we might bestow on the foetus. It 
is broader and more vague than Options 3 and 4, because it does not 
specify the circumstances in which abortion should be legally available. 
Contentious litigation would almost inevitably follow insertion of 
options 3-5 into the Constitution. In the meantime, past experience 
with the 8th Amendment suggests that the scope of the Oireachtas’ 
law-making power would become unclear, leaving medics and their 
legal advisers to make clinical decisions in a situation that feels little 
changed from the status quo.
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Advocates of options 3-5 are allying themselves with a model of 
constitutional abortion law that has very few comparators elsewhere 
in the world. Most countries do not try to make abortion law in the 
constitution. A handful of states provide the explicit constitutional 
protection of foetal rights suggested in option 5. However, only Ireland 
and the Philippines confer ‘equal’ protection on pregnant people and 
foetuses.24 Other countries provide for a broader protection of foetal 
life. In Chile, the provision is somewhat more prosaic—‘The law 
protects the life of the unborn’25—while the Andorran Constitution 
says that the right to life is ‘fully protect[ed] in its different phases’.26 
The constitutions of Peru and Honduras say that ‘the unborn’ is 
considered to have rights as if it were born.27 In all of these states, access 
to abortion is extremely limited, and in some states was absolutely 
prohibited at one stage even when the life of the pregnant woman 
was in danger. 

Some other states approach abortion in their constitutions not 
by asserting prenatal rights, but by explicitly outlining the power of 
the parliament to pass legislation relating to abortion. In Zambia,28 
Zimbabwe,29 Uganda,30 Kenya31 and Swaziland,32 abortion is 
unlawful unless, and to the extent only, that is provided for by law. 
In a few countries, the constitution actually specifies when abortion 
is permitted by law, as suggested in options 3 and 4 above. Kenya’s 
Constitution provides that abortion can be made available in cases of 
emergency and risk to life or health, as well as other situations provided 

24 Section 12, Constitution of the Philippines 1987.
25 Article 19(1), Constitution of Chile 1980 with amendments through 2015.
26 Article 8(1), Constitution of the Principality of Andorra 1993.
27 Article 67, Constitution of the Republic of Honduras 1982; Article 2(1), 

Constitution of Peru 1993 with amendments through 2009.
28 Article 12(2), Constitution of Zambia 1991 with amendments through 2009. 
29 Article 48(3), Constitution of Zimbabwe 2013.
30 Article 22(2), Constitution of Uganda 1995 with amendments through 

2005. 
31 Article 26(4), Constitution of Kenya 2010. 
32 Article 5, The Constitution of Swaziland 2005.
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for by law.33 The Somalian Constitution limits abortion availability to 
cases of necessity, especially to save the life of the mother.34 Swaziland’s 
Constitution provides that abortion may be allowed on medical or 
therapeutic grounds,35 including cases where a doctor certifies that 
continued pregnancy will endanger the life or constitute a serious threat 
to the physical or mental health of the woman, where there is serious 
risk that the child will suffer from a ‘physical or mental defect of such 
a nature that the child will be irreparably seriously handicapped’,36 
where the pregnancy resulted from rape, incest or ‘unlawful sexual 
intercourse with a mentally retarded female’,37 or in other situations 
provided for by law.38 In both Kenya and Swaziland, however, abortion 
is actually inaccessible in practice: there is no legislation to regulate it, 
illegal and unsafe abortion is a major public health problem, and there 
are no indications that abortion will actually be legalised.39 Globally, 
constitutional structures akin to options 3-5 are not associated with 
good public health outcomes.40

Proponents of options 3-5 may argue, nevertheless, that we can 
only ensure ‘legal certainty’ in the regulation of abortion by expressly 
regulating abortion in the Constitution. As we have discussed, the 
meaning of any constitutional provision falls to be determined by 
courts; the pursuit of absolute certainty through drafting is futile.41 

33 Article 26(4), Constitution of Kenya 2010.
34 Article 15(5), Constitution of Somalia 2012.
35 Article 5(a), Constitution of Swaziland 2005.
36 Article 5(a)(i-iii), Constitution of Swaziland 2005.
37 Article 5(b), Constitution of Swaziland 2005.
38 Article 5(c), Constitution of Swaziland 2005.
39 For Kenya, see in general Center for Reproductive Rights, In Harm’s Way: 

The Impact of Kenya’s Restrictive Abortion Law (2010). 
40 See further Enright, Máiréad, ‘Why Would Any Country Put Abortion in the 

Constitution?’, Human Rights in Ireland, 20 April 2017, available at http://
humanrights.ie/constitution-of-ireland/why-would-a-country-put-abortion-in-
the-constitution.

41 Fiona de Londras, evidence to the Joint Committee on the Eighth Amendment 
to the Constitution, 27 September 2017; Ms Justice Mary Laffoy, evidence 
to the Joint Committee on the Eighth Amendment to the Constitution, 20 
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This position is borne out by our experience of the 8th Amendment. 
Whether the language of text intended to replace the 8th is broad, 
as in option 5, or narrow as in options 3 and 4, it will depend on 
interpretation for its meaning. Interpretation may be more expansive, 
or more rigid, than anticipated. In Chapter 1, we discussed how 
quickly the interpretation of the 8th Amendment ossified, providing 
only limited relief to pregnant people who required abortions. More 
importantly, even 35 years after its insertion into the Constitution, 
the 8th Amendment has not conferred complete ‘certainty’ on our 
abortion law. Many of those who supported its introduction, for 
example, were surprised to see it used to establish a limited right to 
abortion in case of risk to life from suicide in the X case.42 Others 
were surprised to see it used in childbirth cases where no abortion 
was sought,43 or in immigration cases.44 Even at its very core, the 8th 
Amendment has been unable to clothe the ‘unborn’ in ‘legal certainty’. 
There are at least three issues here, which we discuss in turn.

Defining the unborn

First, although the PLDPA defines unborn life for the purposes of 
that Act,45 there is no general authoritative definition of ‘the unborn’ 
under the 8th Amendment. In all likelihood, it refers to an ‘embryo 
post implantation’,46 but it has not been considered in any case about 
abortion access under the 8th Amendment. 

September 2017; David Kenny, evidence to the Joint Committee on the 
Eighth Amendment to the Constitution, 27 September 2017.

42 Attorney General v X (see note 20).
43 Health Service Executive v B [2016] IEHC 605.
44 Baby O v MJELR [2002] IR169.
45 Section 1 defines ‘unborn’ as ‘human life … during the period of time 

commencing after implantation in the womb of a woman and ending on the 
complete emergence of the life from the body of the woman’.

46 Roche v Roche [2009] IESC 82.
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Foetal rights

Second, we do not know whether the foetus only has a right to 
life under the Constitution, or whether it has a broader range of 
constitutional rights. Although the constitutional right to life of the 
foetus was expressly introduced by the 8th Amendment, some judges 
claimed that it existed prior to this, as an unenumerated constitutional 
right.47 (An unenumerated right is an implicit constitutional right. 
Although not written into the Constitution, unenumerated rights 
are still protected by it, and the courts identify them and set their 
scope.) Questions about the extent of foetal rights were not materially 
important to the decisions made in these cases, meaning that these 
comments were obiter (that is, not binding interpretations). However, 
they suggest that there might be a whole set of foetal rights that existed 
before, and might continue to exist after, the 8th Amendment.48 
Second, there are conflicting decisions from the High Court on 
whether the right to life is the only prenatal constitutional right in 
Ireland, or whether the foetus might have a larger set of constitutional 
rights, although these are not cases about access to abortion.49 

47 Attorney General (SPUC) v Open Door Counselling Limited and the 
Wellwoman Centre Ltd [1988] 1 IR 593; Norris v Attorney General [1984] 
IR 36; Finn v Attorney General [1983] IR 154; McGee v Attorney General 
[1974] IR 284; G v An Bord Uchtala [1980] IR 32.

48 See further Enright, Máiréad et al, ‘Abortion Law in Ireland: A Model for 
Change’ (2015) 5(1) feminists@law. 

49 Ugbelese v MJELR [2009] IEHC 598; E v MJELR [2008] IEHC 68 (cited 
with approval by MacEochaidh J. in FO v Minister for Justice [2013] IEHC 
236 and again in Dos Santos v Minister for Justice [2013] IEHC 237); IRM 
v Minister for Justice, Equality and Law Reform [2016] IEHC 478. See 
further Enright, Máiréad, ‘The Rights of the Unborn: A Troubling Decision 
from the High Court’, Human Rights in Ireland, 10 August 2016, available 
at http://humanrights.ie/uncategorized/the-rights-of-the-unborn-a-troubling-
decision-from-the-high-court.
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Fatal foetal abnormality

Third, we do not know whether the 8th Amendment permits abortion 
in cases of fatal foetal abnormality. Successive governments have taken 
the view that it would be unconstitutional to allow for abortion in 
such cases,50 but there are good arguments to the contrary. On the 
one hand, the state need not take impracticable or futile steps to 
preserve foetal life, which suggests that the state may not prevent the 
termination of a pregnancy where the foetus has no prospect of life 
outside the womb. On the other hand, it is possible that the 8th does 
not permit abortion in such cases because the foetal abnormality does 
not by itself create a real and substantial risk to the life of the pregnant 
woman. Furthermore, since the 8th Amendment says nothing about 
the health of the foetus, it may be that in cases where there is any 
prospect, however small, that the foetus will be born alive, it is still 
‘unborn’ and protected by the 8th Amendment.51 In the absence of 
a Supreme Court decision on this precise issue, we simply do not 
know whether the 8th Amendment permits these pregnancies to be 
terminated. The Amendment has not even been able to provide the 
minimum degree of legal certainty to provide relief to some pregnant 
people affected by these diagnoses.

Repeal: legal certainty in its proper place

Those opposed to repeal of the 8th Amendment tend to argue that 
it would plunge the constitutional law on abortion into deep and 
unprecedented uncertainty. For example, some commentators have 

50 See unsuccessful Bills to permit abortion in cases of fatal foetal abnormality: 
Protection of Life During Pregnancy Act (Amendment) 2013 (Bill No. 
115/2013); Protection of Life During Pregnancy Act (Amendment) 2015 
(Bill No. 20/2015).

51 Attorney General v X (see note 20); PP v Health Service Executive [2014] 
IEHC 622. See further Barrington, Eileen, ‘Article 40.3.3 of the Constitution 
and Fatal Foetal Abnormality’, presentation to the Citizens’ Assembly, 7 
January 2017.
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suggested that repeal would generate uncertainty around the scope 
of the rights of the unborn, and that these might re-emerge to 
restrict future abortion legislation through judicial interpretation of 
the Constitution.52 However, even if we think that these individual 
arguments are plausible, they overstate the degree of ‘legal certainty’ 
achievable within constitutional text: even the 8th Amendment has 
its chinks and gaps. We do not argue, of course, that simple repeal 
addresses these kinds of concerns with ‘legal certainty’. As we discuss 
in Chapter 3, repeal of the 8th Amendment leaves the constitutionality 
of abortion to be determined by a clutch of constitutional rights most 
of which have never been applied to an abortion case before and will 
require development. 

Our point is that this ‘legal uncertainty’ is not the unusual threat 
it has been represented to be. Moreover, as our review of options 
2-6 demonstrates, the costs of seeking exceptional certainty through 
ever more elaborate constitutional texts may be much greater than 
its benefits. Repeal is not a risk-free proposition, but we need to 
become comfortable, again, with an ordinary level of constitutional 
(un)certainty around abortion. Rather than seek out complex 

52 Madden, Deirdre, Medicine, Law and Ethics (3rd edn) (2016, Bloomsbury 
Professional), pp 484-486; Wade, Katherine, ‘Refusal of Emergency 
Caesarean Section in Ireland: A Relational Approach’ (2014) 22(1) Medical 
Law Review 1; Fiona de Londras, written submission to the Citizens’ Assembly 
(2016). Most commentators accept that the likelihood of unenumerated 
foetal rights being revived after repeal of the 8th Amendment is poor; Brian 
Murray, presentation to the Citizens’ Assembly, ‘Legal Consequences of 
Retention, Repeal, or Amendment of Article 40.3.3 of the Constitution’ 14 
March 2017; Fiona de Londras (see note 5). Although we do not recommend 
that any text should replace the 8th Amendment, we recognise that some 
people are concerned that, after repeal of the 8th, foetal rights could be 
developed by a conservative judiciary in ways that undermine access to 
abortion. This concern could be addressed by a minimalist replacement 
text intended to prevent any such interpretation. Such a provision could 
put the implicit meaning of repeal into words, providing that ‘Nothing in 
this Constitution prohibits abortion as provided for by law’, as proposed by 
Fiona de Londras (see note 5).
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constitutional mechanisms to stave off ‘legal uncertainty’, lawmakers 
should adopt new principles for constitutional change, which put 
‘certainty’ in its proper place. 

Conclusion

In Chapter 3, we discuss how pregnant people’s rights could be 
developed after repeal of the 8th Amendment. Consistent with this 
focus on the rights of pregnant people, we argue that it is appropriate 
to reconceive legal certainty for a post-repeal landscape. Political 
concern to secure exceptional kinds of ‘legal certainty’ suggests that 
abortion is an exceptional practice, that women’s bodies are uniquely 
chaotic, unpredictable and perhaps disobedient. However, as we argue 
in Chapter 3, a rights-based approach to abortion requires us to accept 
that the pregnant person is best placed to make her own abortion 
decisions, and to normalise abortion as a medical treatment. A new 
conception of legal certainty would affirm secure rights to access 
abortion and other medical treatment in pregnancy, using transparent, 
predictable processes that support autonomous decision making. The 
Oireachtas could achieve such certainty by legislating appropriately, 
by providing timely guidance and training on how that legislation 
should be implemented, and by ensuring that pregnant people have 
access to accurate, non-directive, and non-judgmental information. 
In other words, such legal certainty is achieved through a mixture of 
measures: constitutional, legislative and regulatory. 

Constitutional reform should also clearly empower the Oireachtas to 
respond quickly to scientific advances, public health crises and abuses 
of human rights. This means ensuring that the Oireachtas is free from 
unusual mechanical restraints of the kinds set out in options 2-6. The 
boundaries of the Oireachtas’ legislative power should be set by respect 
for pregnant people’s rights, and the Oireachtas should legislate in a 
way that attempts to vindicate those rights. Then, pregnant people 
who feel that legislators have misjudged the proper bounds of their 
rights are in a position to challenge the legislation in litigation, with 
a court ultimately deciding whose interpretation of the Constitution 
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better serves the rights at stake. In other words, a reasonable level of 
legal certainty about abortion is the same as the level of certainty that 
the Oireachtas anticipates in all other areas of activity. 
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